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MAY IT PLEASE THE COMMISSIONERS: 

 

1. These submissions are filed in support of a submission which has been filed by H 

& J Smith Holdings Limited (“H & J’s”). 

 

2. H & J’s is a family owned retailer and property owner which forms part of an 

interrelated group of companies. It has traded from its own premises in its current 

location on the corner of Esk, Kelvin and Tay Street since 1913, after starting on 

Dee Street in 1900. H & J’s has other retail and property interests in Invercargill, 

Dunedin Balclutha, Gore and Queenstown.  

 

3. From the outset I wish to confirm what was stated in H & J’s submission in response 

to the notified application and which will be confirmed in evidence called before 

you today, that H & J’s is generally very supportive of the concept of the 

redevelopment proposed in the application and accepts that if the development is 

as successful as the applicant  predicts that such will have significant positive 

amenity impacts on the CBD of Invercargill, and should also have positive 

economic impacts for the city and in particular property owners and retailers 

located within the CBD in the longer term. In a nutshell H &J’s concern is how “long 

term” it might be before those positive impacts are experienced and what will be 

the damage to neighbouring retailers in the interim.  

 

4. Other concerns H& J’s has relates to effects on amenity of the CBD and Health 

and safety issues during the period of construction and the lack of weather 

protected connectivity between the proposed development and neighbouring 

retailers, especially with a bookend large retailer such as H & J’s. It would appear 

that no thought was given to such (and the Policies of the District Plan which 

promote such) during the design phase and when H & J’s had an opportunity to 

raise such concerns, they were told it was effectively too late as the final design 

prevented such. 

 

5. Contrary to my friend Ms Hamm’s opening submission, H & J’s does not appear 

before you today as a Trade Competitor. In fact, for very obvious reasons as 

Invercargill’s largest CBD retailer, it welcomes the redevelopment and the prospect 

that another large anchor tenant (who may be a direct competitor) and the 

significant provision for public carparking will have in assisting attracting customers 

back into the CBD. For the record, even if  H & J’s was deemed to be a Trade 
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Competitor, it would pursuant to section 308B of the Resource Management Act 

1991 (“Act”) be entitled to make a submission as even the applicant has accepted 

that those property owners and retailers that neighbour the development will be 

directly affected by the effects of the proposed demolition and redevelopment on 

the environment in which they are located.  

 

6. Further, it is wrong for Ms Hamm to suggest as she does at para 44(c) of her 

opening submissions that “….H & J Smiths is in great decline well before any CBD 

action from HWCP”. Clearly Ms Hamm has had difficulty interpreting Ms 

Hampson’s evidence and both she and Mr Smith can clarify the evidence should 

you have had a similar difficulty.  

 

7. H & J’s concerns with the proposal are that it is concerned that the temporary 

adverse effects of the proposal on the environment in which it is located will be 

significant and definitely more than minor. In fact, it is noted that Ms Hamm 

confirms what is noted in the applicant’s Assessment of Environmental Effects that 

such effects are likely to be “significant”, are “unavoidable given the scale of the 

project” and are a “major concern to a number of submitters”. 

 

8. What has been difficult for neighbouring property owners and retailers is that they 

are caught between a rock and a hard place. The significant decanting of tenants 

from the premises to be demolished and redeveloped which has already occurred 

before and since the redevelopment has been announced is already having an 

adverse effect on the amenity of the CBD. To that end, neighbouring property 

owners and tenants are anxious to see the redevelopment occur sooner rather 

than later. 

 

9. The real concern for H & J’s (and clearly others) is there is no certainty as to when 

the project will get underway or how long it might take to have a fully tenanted 

redevelopment. H & J’s acknowledges the evidence before you as to the best case 

scenario as to the time periods but also notes there is no evidence before you as 

to confirmed financing from the joint venture applicant or in fact confirmed tenants. 

Given such, how confident can you be that the developer will commence demolition 

within a few months, proceed to construct new buildings without confirmed 

tenancies, or indeed what the effects of the redevelopment might be even if they 

do proceed as we may be left with a redeveloped precinct with a lack of tenants. 
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What impact might that then have in terms of the amenity of the CBD let alone the 

predictions as to the longer term predicted economic benefits. 

 

10. What is certain (and again acknowledged by the applicant) is that with the best will 

in the world there are going to be significant adverse effects on the CBD during the 

period of demolition and reconstruction. What the applicant has done is simply 

acknowledge such without making any attempt to quantify such let alone seek to 

offer anything in terms of mitigation of effects such as the economic effect on 

retailers who will suffer such. 

 

11. In considering and assessing these concerns we all have to appreciate that the 

scale of this development makes it unique. Again, this is acknowledged by the 

applicant. I would put to you there are no examples in New Zealand (other than 

possibly Christchurch following the recent earthquakes) where a total CBD block 

or precinct of this size has been proposed to be predominantly demolished and 

redeveloped. Adding to the complexity is the existence of a number of heritage 

buildings some of which are to in part be preserved, issues such as asbestos 

removal and general Health and Safety issues as well as attempting to internalise 

the effects of significant demolition and rebuilding while neighbouring retailers are 

expected to continue to trade successfully. 

 

12. Given the scale of what is proposed and the potential uncertainties, particularly 

given there is no evidence of confirmed tenants, one would have thought a more 

cautious approach would have been for the development to proceed in defined 

stages starting possibly with the carpark, with demolition only occurring when 

previous stages are completed and tenants secured rather than allowing block 

wide demolition with the prospect, notwithstanding the best intentions in the world, 

that sites may remain undeveloped and the resultant adverse amenity and flow on 

effects.  

 

13. Indeed, I would suggest to you it is very unusual for developers to commence 

development until they have secured tenants. This is evidenced by what has 

occurred in Christchurch. You simply do not see developments commence until a 

number of tenants have been secured. If this is accepted, then what is the 

justification for the block wide demolition to occur in one hit. Again, the potential 

adverse impacts if the Joint Venture get it wrong are compounded in this unique 

situation by the sheer scale of the proposed development. It may only be predicted 
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to take 3 ½ years to complete the first three stages of the redevelopment but there 

is no evidence to give you any confidence that the redevelopment will be fully or 

anywhere near fully occupied within that time period. 

 

14. Even without the applicant’s acknowledgment that the effects on the environment 

of the CBD will be significant, Ms Hampson’s unchallenged expert economic 

evidence as to the potential negative impact on at least H & J’s is highly relevant 

to your consideration as to the types of adverse impacts others are likely to suffer. 

 

15. For Ms Hamm to suggest that submitters’ expectation that the applicant may have 

bothered to support its application with some economic evidence of what she 

suggests will be “substantial “and “unavoidable” adverse effects on neighbouring 

retailers would be “overkill” is with respect highly disrespectful to such retailers. 

The applicant has not been hesitant to call expert economic evidence of the likely 

effects of a completed and fully functioning redevelopment (whenever that might 

occur). One can only wonder why it chose not to extend such to the period of 

demolition and redevelopment. 

 

16. In my submission nothing further needs to be said in terms of the first gateway test 

of section 104D(1) of the Act. Clearly the application does not pass the same. 

 

17. Mr Vivian’s evidence confirms that the application also fails the second gateway 

namely that the proposal is contrary to at least some of the Objectives and Policies 

of the Invercargill Proposed District Plan (“PDP”). 

 

18. I have not analysed in any depth the Objectives and Policies which relate to 

Heritage as effects on heritage are not of any particular concern to my client other 

than to the extent the proposal might be contrary to the relevant Objectives and 

Policies. It is noted that the relevant Heritage Objectives and Policies in the PDP 

clearly have an emphasis on protection and retention of heritage items (see 

Objective 4, Policy 15(A) and 22). 

 

19. Clearly Ms Hamm’s assessment of the relevant Heritage Objectives and Policies 

at paragraph 22 is fundamentally flawed. In particular, the Policy she refers to 

(noting it does not appear to be Policy 3 as noted by her) addresses the effects of 

subdivision, use and development on heritage. Rightly or wrongly in this case by 

the time the demolition is complete, the majority of the heritage will have 
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disappeared. Whilst there is support for the proposal from Historic Places, they do 

not call any evidence as to whether what is proposed is contrary to the Heritage 

Objectives and Policies.  

 

20. As my friend Ms Hamm notes at para 31 of her submissions, Policy 1 of the 

Business 1 Zone (Central Business District) is to retain existing and encourage 

new commercial /retail activities in the Central Business District [emphasis mine]. 

A very simple assessment of this application demonstrates that this proposal does 

not retain any commercial and retail activities other than businesses which are not 

within the control of the applicant, namely the Kelvin Hotel (and its retail offering) 

and the Reading Cinema Complex. Indeed, it can be said that the mere notification 

of the intention to undertake this development has led to significant decanting of 

tenants from the application sites. 

 

21. Whilst she does not address the second gateway test of s 104D(1) in anywhere 

near the detail one would expect, Ms Hamm submissions at least imply that the 

provisions of other documents can and should be considered in your assessment 

of such. From the very wording of s 104D(1)(b) this is clearly legally incorrect. The 

only documents relevant to such assessment are the Objectives and Policies of 

the District and Regional Plans and it is my submission to you the evidence before 

you show that the proposal is contrary to the same.  

 

22. In my submission in addition to the Heritage Objectives and Policies the proposal 

is clearly contrary to Objective 3 and 5 and Policies 1, 3(D) & (G), 1016(B) and 20 

of the Business 1 (CBD) Zone of the PDP.  

 

23. I submit that in order to pass the second gateway under s 104D(1) the proposal 

cannot be contrary to any of the Objectives and Policies of an Operative or 

Proposed Plan. The High Court in Queenstown Central Limited v QLDC1 confirmed 

the proper application of s 104D(1)(b) and held it is not appropriate to make an 

overall judgment of a proposal and whether it is contrary to the Objectives and 

Policies of the relevant Plans, taken as a whole. The proper test under s 104D(1)(b) 

is a tougher one; if the activity is contrary to any Objectives or Policies, it cannot 

pass through the gateway. Fogarty J noted that Parliament did not intent for s 

104D(1)(b) to be used for “finessing out qualifiers of one objective by looking at 

                                                 
1  Queenstown Central Limited v Queenstown Lakes District Council [2013] NZHC 817 at [37]-[40]. 
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another objective, to reach some overall conclusion that viewed “as a whole” the 

objectives allowed… retail activity of this size.” 

 

24. Given the above it is my submission that the proposal fails to meet the threshold 

tests of section 104D (1) and you therefore have no ability to consider it further and 

exercise any discretion to approve the same. The failure to meet either of the 

threshold tests is fatal to the application. 

 

25. If my submission in this regard is not accepted then I agree with Ms Hamm that if, 

having heard the evidence and submissions, you were mindful to consider granting 

consent, then due to the incoherent set of Policies set out in the District Plan that 

you need to have regard to the provisions of Part 2 of the Act. In terms of the same 

the following are relevant:  

 

Section 5 – managing the use, development and protection of physical resources 

in a way or at a rate which enables people and communities to provide for their 

social and economic wellbeing and for their health and safety while – 

…. 

(c)  avoiding, remedying or mitigating any adverse effects of activities on the 

environment; 

 

Section 6(e) – the protection of historic heritage from inappropriate subdivision, 

use and development;  

 

Section 7 – In achieving the purposes of the Act all persons exercising functions 

and powers under it, in relation to managing the use, development and protection 

of natural and physical resources, shall have particular regard to –  

(a)  … 

(b)  The efficient use and development of physical and natural resources; 

(c)  The maintenance and enhancement of amenity values; 

…. 

(f) Maintenance and enhancement of the quality of the environment.  

 

26. Further, if  you are mindful of granting consent then given the scale and unique 

nature of the development as well as the lengthy period of demolition and 

construction (at the very least  3 ½ years ) all of which will on the applicant’s own 

admission result in significant impacts, that conditions of consent relating to the 
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preparation of Management Plans to control and minimise such adverse effects (to 

the extent that  is possible) should involve representatives of neighbouring property 

owners and retailers in the preparation and finalisation of the same. 

 

27. For the same reasons I submit it is reasonable for there to be a significant cash 

bond to incentivise the completion of the development within a reasonable period, 

so the neighbouring property owners and retailers are not left dealing with adverse 

effects long term. The bond could be expended in landscaping or otherwise 

improving the amenity of any sites left vacant over a long period. 

 

28. I also believe there is justification given the Council’s role in the Joint Venture for 

any certification of conditions to be undertaken independently of someone in 

Council. Contrary to Ms Hamm’s submissions such person would not have to hold 

any form of Warrant as their role would not involve enforcement, just certification. 

 

29. Again, my client regrets that it has had to make this submission. Might I suggest a 

development of this nature and scale and one which will take such period of time 

should have been promoted on the basis of a Plan Change rather than a non-

complying resource consent which always had the potential of failing to pass the 

hurdle of section 104D of the Act. 

 

 

 

 

 

 

 

__________________________ 

G M Todd 

Counsel for H & J Smith Holdings Limited   

 

 

 

 

 
 
 
 
 
 
 
 
 
 




































